NorthAmerican Transportation Association

ANTITRUST GUIDELINES

Introduction

Antitrust Laws are designed to prevent a variety of antitrust competitive business practices. This policy statement, adopted by the NTA Board of Directors, will focus only upon the more important federal laws; they are the most likely to be relevant for our purposes.

There are a number of important provisions in the federal antitrust laws, which may apply to the activities of NTA. Section 1 of The Sherman Act prohibits contracts, combination and conspiracies in restraint of trade. Section 1 of The Sherman Act prohibits “ monopolization” and attempts at conspiracies to monopolize. Section 5 of The Federal Trade Commission Act makes illegal “ unfair methods of competition” and “unfair or deceptive business acts or practices.”

It would be virtually impossible to catalog all of the activities or forms of conduct, which might fall within the scope of those particular laws, since the laws themselves are stated in very general terms. Section 1 of The Sherman Act, for example, does not as its literal interpretation might suggest, bar all contracts or agreements which in any way restrain trade; it renders illegal only those contracts or agreements which “unreasonably” restrain trade. Nevertheless, because NTA believes it is imperative to articulate at least in broad terms the basic principals, which it follows in conducting its business, we have adopted this policy in the hope that it might offer some general guidelines for now and the future. This policy does not, however, purport to be an exhaustive statement of principle; it is instead a general overview of applicable policies and is designed to be amended or updated, as circumstances require.

NTA Antitrust Policy Statement


The Board of Directors of NTA has taken the opportunity, through this policy statement, to make clear its support for the policy of competition served by the antitrust laws and its uncompromising intent to comply with those laws. Good judgment demands that every effort be made to avoid violations of the antitrust laws. It shall be the responsibility of every member to be guided by this policy. The following guidelines are applicable to NTA activities and must be observed.

A. NTA shall not be used for the purpose of bringing about or attempting to bring about any understanding or agreement, written or oral, formal or informal, expressed or implied, among competitors with regard to prices, terms or conditions of sale, distribution, volume of production, territories, or customers.

B. No NTA activity or communication shall include discussion for any purpose or in any fashion of pricing methods, production quotas or other limitations on either the timing, costs or volume of production of sale, or allocation of territories or customers.

C. No NTA activity or communication shall include any discussion which might be construed as an attempt to prevent any person or business entity from gaining access to any market or customer for goods or services, or to prevent any business entity from obtaining a supply of goods or otherwise purchasing goods or services freely in the market.

D. No NTA activity or communication shall include any discussion which might be construed as an agreement or understanding to refrain from purchasing any services or other supplies from any supplier, vendor or customer.

E. In conducting NTA meetings the President shall follow a formal agenda. Approval of the minutes shall be obtained at the next meeting. Counsel, through the President/CEO, shall review all agendas, attend meetings, and review minutes.

F. In informal discussions at the site of a NTA meeting, but beyond the control of its President, all members are expected to observe the same standards of personal conduct as are required of NTA in its compliance with these antitrust guidelines.

G. Membership in NTA will not be denied or revoked for any reason related to a member’s status or activity as a competitor unless such status or activity could reasonably be construed to be anticompetitive in its substance or its process.

Automatically Unlawful Conduct


Certain kinds of joint conduct are presumed to be unreasonable and, therefore, unlawful. These so-called per se unlawful practices are joint activities that the courts have long found clearly restrain competition and lack redeeming procompetitive benefits. Example include:

1. Setting Prices: Agreements with the purpose or effect of setting or maintaining either prices or factors relating to prices, such a credit, discounts, profit, levels, or volume of production.

2. Allocating Markets: Agreements with the purpose or effect of allocating markets, such as an agreement not to provide service to a particular geographic area, industry, or group of customers in return for a reciprocal pledge from a competitor. These types of agreements among competitors are never lawful, regardless the context of the agreement. For instance, settlements of legal disputes between competitors must comply with the antitrust laws in all respects, and must not contain any agreement between the competitors with respect to prices or allocation of customers or territories.

3. Tying: Agreements with the purpose or effect of requiring a customer to buy an unwanted product or service in order to obtain the product or service desired.

In addition, agreements with the purpose or effect of refusing to deal with competitors, customers, suppliers, or other third parties (often called “group boycotts”) have also often been declared per se unlawful, and should be avoided.

Best Practices Discussions


The following guideline should be applied to any “best practices” discussion:

1. All industry practices discussed should involve an attempt to reduce costs or realize some other efficiency. Discussions should be limited to what is reasonably necessary to accomplish these legitimate goals.

2. As in other areas of NTA, activity, price and other competitively sensitive terms of trade should not be discussed in the “best practices” context. Specific present or future competitive plans and strategies of individual companies should not be discussed. Nor should specific customer information or specific companies’ costs.

3. In discussing “best practices,” no agreement should be reached to use a particular practice, to deal with suppliers or customers on particular terms, or to exclude a member or other competitor for using a different practice.

4. To the extent possible, technical personnel of member companies, rather than marketing personnel, should be used to conduct “best practices” discussions.

5. Prior to a “best practices” discussion, an agenda should be prepared and reviewed by NTA Counsel through the President/CEO. Minutes should be kept of all meetings at which “best practices” are discussed. Should questions arise about the propriety of a “best practices” discussion, the discussion should be discontinued until counsel can be consulted.

Basic Principles of NTA Antitrust Policy


Section 1 of The Sherman Act requires that an “agreement” must exist if there is to be a violation of the antitrust law. Section 1 of The Sherman Act cannot be violated by unilateral conduct. NTA by its nature is a combination of competitors. NTA members are competitors among themselves, as well as with shippers, carriers, and other transportation industry participants. It is essential, therefore, that NTA neither undertake nor support any activity, which would restrict the competition between its members, or any other transportation industry participant.


NTA members will take no action which would support an agreement among them to control, limit, or allocate members or control, limit or allocate the production of the products or transportation equipment for which they arrange transportation. NTA members shall not enter into any agreements among themselves or with the shipper or carrier members, which would serve to boycott a particular vendor, supplier or customer of a member.


NTA will take no action, which would support any agreements between members to raise, lower, set, or control prices. NTA will take no action, which would support any agreements between members, or shippers or carriers, to refuse to do business with a vendor, supplier or customer. Finally, NTA will take no action to deny or revoke membership in the Association by reason of the fact the applicant or member is or may be a competitor in the transportation industry. 


